
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1903.] FALLSBURG POWER AND MFG. CO. V. ALEXANDER. 123 

that they could make such title as the purchasers were entitled to 
call for. 

Neither did the court err in not leaving the parties to their 
remedy or remedies at law when it refused specific execution of the 
contract. 

Although specific performance be refused by the court, it will not 
usually, in a case like this, turn the purchaser, who has paid the 
purchase price in whole or in part, round, to his remedy or remedies 
at law to recover damages for the breach of contract, but, having 
properly acquired jurisdiction of the case, will proceed to do final 
and complete justice between the parties, by ordering the necessary 
accounts to ascertain the purchase money paid, the rents with which 
the purchaser may be chargeable, together with damages for waste 
for which he may be accountable, the value of permanent improve- 
ments for which he should be allowed compensation, the taxes paid 
by him, if any, and, having ascertained the balance due, the court 
will make a decree that the same shall be paid, and in favor of the 
purchaser will ordinarily charge it upon the land. Payne v. Graves, 
5 Leigh, 561 ; Bowles v. Woodson, 6 Gratt. 78 ; Stearnes v. Beck- 
ham, 31 Gratt. 420 (Judge Staples' opinion) ; Grubbs v. Starlcey, 
90 Va. 831 ; Newberry v. French, 98 Va. 479 ; 2 Minor's Inst. (4th 
ed.), 875. 

We are of opinion that there is no error in the decree complained 
of, and that it should be affirmed. Affirmed. 



Fallsburg Power & Manufacturing Co. v. Alexander.* 

Supreme Court of Appeals: At Kichmond. 

January 15, 1903. 

1. Eminent Domain — Private property for private use — Constitutional law. 

Although not forbidden by the constitution of this State, the legislature 
cannot authorize the taking of private property for private use, as it is con- 
trary to the fundamental principles of a republican government. 

2. Eminent Domain — Public use. A use to be public must be fixed and definite. 

It must be one in which the public, as such, has an interest, and the terms 
and manner of its enjoyment must be within the control of the State, 
independent of the rights of the private owner of the property appropriated 
to the use. The use of property cannot be said to be public if it can be 
gainsaid, denied, or withdrawn by the owner. The public interest must 
dominate the private gain. 
* Reported by M. P. Burks, State Reporter. 
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3. Eminent Domain. — Case in judgment — Private use — Internal improvement 
companies. The legislature cannot authorize a corporation to condemn 
private property in order to locate a plant for the " manufacture and genera- 
tion of water power, light or heat, to be utilized, transmitted and distributed 
to any place or places for the company's use, or for the use of other indivi- 
duals or corporations." The interest of the public, if any, is vague, inde- 
finite and uncertain, and may at any time be denied or withdrawn by the 
company. The mere recognition of the corporation in its charter as 
an "Internal Improvement Company" does not make it so, nor bring it 
within the general laws governing and controlling the operations of such 
companies. 

Error to a judgment of the Circuit Court of Albemarle county, 
rendered February 7, 1901, affirming the judgment of the County 
Court of said county in a condemnation proceeding, wherein the 
plaintiff in error was the plaintiff, and the defendant in error was 
the defendant. Affirmed. 

The opinion states the case. 

C. W. A Hen and Daniel Harmon, for the plaintiff in error. 

John B. Moon, for the defendant in error. 

Cardwell, J., delivered the opinion of the court. 

This is a writ of error to a judgment of the Circuit Court of 
Albemarle county affirming a judgment of the County Court of that 
county dismissing a proceeding instituted by plaintiff in error to 
condemn certain lands of the defendants in error, alleged to be 
needed for the purposes of the corporation as an internal improve- 
ment company. 

Among the many and comprehensive powers and privileges in- 
tended to be conferred by the act of the General Assembly, entitled, 
"An. act to incorporate the Fallsburg Power and Manufacturing 
Company" (Acts of 1899-1900, p. 418), are the following : 

"To erect, maintain, And operate its plant or plants, acquire, own, develop, 
maintain, operate and yse water power on the James Eiver, and for this purpose 
it may erect and maintain a dam across said river from a point in Albemarle 
county to the Buckingham side; and to construct canals and other hydraulic and 
auxiliary steam works and manufacture and generate water power, electrical 
or other power, light or heat, and utilize and transmit and distribute such power, 
light or heat to any place or places for its own use or for the use of other indi- 
viduals or corporations; and may construct, own, maintain and operate telephone 
lines between any or all of its works or plants. And for the purpose of con- 
structing its dam, canals and plants, and machinery necessary to develop and 
generate power, light or heat, and such pipe or wire lines as may be necessary to 
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utilize or deliver the same and for the construction of a railroad or railroads 
and telephone lines, said company is given the power of eminent domain, with 
all the rights, powers, and privileges given to internal improvement companies 
by the laws of this State, except in so far as such laws might be modified," etc. 

Being unable to "agree on the terms of purchase with those en- 
titled to lands wanted for the purposes of such company" (Code, 
sec. 1074), plaintiff in error, under its supposed powers as an in- 
ternal improvement company, gave to defendants in error notice 
that it would proceed in the County Court of Albemarle for the 
condemnation of their lands and water rights in the James river, 
or such of them as were needed for the company, under sections 
1075, 1076, 1077, 1078 and 1079 of the Code. The notice sets 
forth that the appointment of commissioners will be asked, "who 
shall ascertain and report what will be a just compensation for so 
much of your land, and so much of water right in the James river, 
situated in the said county of Albemarle, Va., and described as 
follows: 'That tract of land conveyed to you by Mrs. Eliz. Eives, 
lying on the south side of Ballinger's creek, near Warren, and hav- 
ing a front on James river,' being the same tract of land upon which 
you now reside, as well as for damages to the residue of your said 
tract beyond the peculiar benefits to be derived in respect to such 
residue from the work to be constructed." 

Upon the return of this notice, the defendants in error moved to 
quash it, on three grounds, two of which were sustained, one of 
them being that the proceeding is an attempt to take private prop- 
erty for private use. While, as we have stated, the charter of plaintiff 
in error confers upon it very extensive powers and privileges, this 
proceeding is under that portion of the charter quoted which author- 
izes it to acquire by condemnation the lands of defendants in error 
and so much of their water rights in the James river as may be 
needed for the purposes of the company. In other words, the purpose 
is to acquire by condemnation so much of the lands and water rights 
of defendants in error as may be needed by the company to enable 
it to locate and establish its plant or plants for the "manufacture 
and generation of water power, electrical power, or other power, 
light or heat, to be utilized, transmitted and distributed to any 
place or places for the company's use, or for the use of other in- 
dividuals or corporations." 

The case has been ably argued for both plaintiff in error and de- 
fendants in error, though the discussion has taken a very much 
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wider range than is necessary to a decision of the case, and it is 
conceded by counsel for the former that the sole question at issue 
is whether the power granted to plaintiff in error by the legislature 
is forbidden by the limitations of the Constitution; that if the 
legislature has transcended its powers it cannot matter whether it 
has done so in violation of the federal or state constitution. Its 
act in either case is void, the prohibition in either case being based 
upon the assumption that the charter authorizes the taking of 
private property for private and not public purposes. 

Neither in our constitution, nor in the constitutions of other 
states of the union, is there any express provision forbidding the 
legislature to pass laws whereby the private property of one citizen 
may be taken and transferred to another for his private use. As 
has been well said by Green, J., in Varner v. Martin, 21 West. Va. 
548 : "It was doubtless regarded as unnecessary to insert such a 
provision in the constitution or bill of rights, as the exercise of such 
an arbitrary power of transferring by legislation the property of 
one person to another, without his consent, was contrary to the- 
fundamental principles of every republican government; and in a 
republican government neither the legislative, executive, nor judi- 
cial department can possess unlimited power." In that case it is 
further said that there is an entire concurrence of all the authorities 
in the proposition, that private property cannot be taken for private 
use, either with or without compensation. 

In approaching the question presented, we recognize the well 
established rule that every presumption is in favor of the right of 
plaintiff in error to exercise the powers distinctly granted in its 
charter, and that the right will not be abridged unless the legis- 
lature has clearly transcended its constitutional authority. In 
other words, unless the grant of the right of eminent domain is 
clearly in violation of the constitutional inhibition, the act will be 
upheld ; and it is also true courts go no further in determining the 
constitutionality of an act of the legislature than is necessary to a 
decision of the particular question at issue. Therefore the only 
question to be considered here is, whether it is within the constitu- 
tional authority of the legislature to confer upon an individual or 
corporation the right of eminent domain to acquire a site or loca- 
tion for a plant to manufacture or generate water power, electrical 
power, or other power, light or heat and utilize, transmit and dis- 
tribute such power, light or heat, to any place or places for the in- 
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dividual' s or corporation's "own use or for the use of other individ- 
uals or corporations." 

Section 14, article 5, of our State Constitution, in force when 
this proceeding was begun, provides that no law shall be passed by 
the legislature "whereby private property shall be taken for public 
uses without just compensation." 

Whenever the public use of property requires it, the private 
rights of property must yield to this paramount right of soverign 
power to take it for the public use. When so taken, it is the char- 
acter of the use for which the property is taken, and not the means 
or agencies by which it is taken, which determines the question 
whether it is legally taken under the legitimate exercise of the right 
of eminent domain, but in all cases the use for which it is proposed 
to take private property in the exercise of this right must be a public 
use, or for a public purpose, and this, as is conceded, is a question 
for judicial determination. 

No attempt has been made by the courts or law writers to lay 
down a general rule for determining this question, and it would be 
impossible in an opinion of reasonable length to review all the cases 
in which courts have had occasion to hold what is and what is not 
a public use of property. 

It is said in Scudder v. Trenton Del. Falls Co., 1 N". J. Eq. 674, 23 
Amer. Dec. 756: "The great principle remains that there must 
be a public use or benefit. That is indispensable. But what that 
shall consist of, or how extensive it shall be to authorize an appro- 
priation of private property, is not easily reducible to a general rule. 
What may be considered a public use may depend somewhat on the 
situation and wants of the community for the time being." 

The cases decided by this court having any bearing upon the ques- 
tion are collated in the opinion in Tamer v. Martin, supra, but they 
arose out of acts authorizing owners of mill-sites to condemn lands 
for the erection of dams to supply water power for grist mills, and 
also to condemn lands to be overflowed for the erection of such 
mill-dams. The right to condemn lands for such purposes was 
clearly recognized in those cases, and although the statute laws of 
Virginia have gone beyond authorizing the condemnation of lands 
for water grist-mills alone, and been extended so as to include not 
only water grist-mills, but other purposes, useful to the public, 
there has been no condemnation of lands for mills or manufactories 
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of any sort other than water grist-mills, so far as the Virginia 
Reports show. 

In Varner v. Martin, supra, referring to that class of cases, other 
than those in which the general public have the immediate use of 
the property condemned without charge, as in cases of public high- 
ways, where the property condemned is under the control of public 
officers, though the gratuitous use of it is enjoyed by the public at 
large, etc., the opinion demonstrates that where the property con- 
demned is in the direct use and occupation of a private person, or 
of a private corporation, and the general public have only an in- 
direct and qualified use of it, or perhaps no use of it of any kind, 
but simply derives from its use some indirect advantage, as by the 
promotion of the general prosperity of the community, to which be- 
long railroads, ferries, grist-mills, etc., in order that a person or 
corporation may be included in this class and have legislative 
authority to condemn lands, it must be shown that he or they are 
possessed of each and all of three qualifications : First, the general 
public must have a definite and fixed use of the property to be con- 
demned, a use independent of the will of the private person or 
private corporation in whom the title of property when condemned 
will be vested ; a public use which cannot be defeated by such private 
owner, but which public use continues to be guarded and controlled 
by the general public through laws passed by the legislature ; second, 
this public use must be clearly a needful one for the public, one 
which cannot be given up without obvious general loss and incon- 
venience; third, it must be impossible, or very difficult at least, to 
secure the same public uses and purposes otherwise than by author- 
izing the condemnation of private property. 

The opinion further says: "Upon the principles we have laid 
down it would follow that the legislature could not authorize lands 
to be condemned for the erection of dams or for the overflowing of 
lands by dams erected for saw-mills or manufactories generally, 
because they obviously want the first qualification we have laid down 
as necessary to confer this power on the legislature. The general 
public have no general and fixed use of any such mills and manu- 
factories. They have no use of them which is independent of the 
owners of such mills and manufactories, ana tney can be defeated 
in any sort of use of such mills and manufactories at the pleasure 
of the owners of them." 

In Plecher v. Rhodes, 30 Graft. 798, it is said : "Authority given 
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to an individual for the construction of a toll-bridge across a river 
is a franchise which is to benefit the individual to whom it is 
granted, else he would not undertake it; but it is granted to the 
individual in consideration of the convenience and benefit it will be 
to the public. All these exercises of the functions of sovereignty 
by the legislature and the bestowment of franchises upon individ- 
uals are designed to be for the public benefit. 

"Undertakings which are sought to be promoted by the right of 
eminent domain are often of private benefit. The judicial prac- 
tice in such cases is to approve the undertaking if it is capable of 
furthering a public use and disregard the private benefit as a mere 
incident. This practice is correct where the public interest clearly 
dominates trie private benefit, as for example, the public interest in 
railroad transportation dominates the private benefit from tolls. 
Even where the disproportion between public and private benefit is 
much less marked, the courts are justified in sustaining a legislative 
act by singling out the public use." Eandolph on Em. Domain, sec. 
54. But this learned author says in sec. 55 : "In placing works of 
partly private use, it is essential that the private use be incidental 
and not exclusive. Thus where a company was authorized to build 
a basin and reserve a part for its use, the act was declared unconsti- 
tutional. Citing Eureka Basin, 96 N. Y. 42. The opinion in the 
case cited says : "The taking of private property for private purposes 
cannot be authorized even by legislative acts, and the fact that the 
use to which the property is intended to be put, or the structure 
intended to be built thereon, will tend incidentally to benefit the 
public ... is not sufficient to bring the case within the opera- 
tion of the right of eminent domain, so long as the structures are 
to remain under private ownership and control, and no right to 
their use or to direct their management is conferred upon the 
public." 

In Ryerson v. Brown, 35 Mich. 333, 24 Amer. Eep. 568, it was 
held under the laws of Michigan, which imposed no public duties 
and responsibilities upon mills and their owners, but which author- 
ized the condemnation of lands for the purpose of the establishment 
of mills, that the act authorizing the condemnation of lands for that 
purpose was void. The opinion by Cooley, J., says : "It is manifest 
that in such a case the proprietor (of a mill) can have no valid 
claim to the interposition of the law to compel his neighbor to sell 
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a business site to him, any more than could the manufacturer of 
shoes or the retailer of groceries. 

"Indeed the last two named would have far higher claims, for 
they would subserve actual needs, while the former would at most 
only incidentally benefit the locality by furnishing employment and 
adding to local trade. 

"There is nothing in the present legislation to indicate that the 
power obtained under it is to be employed directly for the public 
use. Any sort of manufacture may be set up under it, and the pro- 
prietor is not obliged in any manner to carry it on for the benefit of 
the locality or of the state at large." 

In a more recent case decided by the same court in 1891, Board v. 
Hoesen, 14 L. E. A. 114, it was said : "To justify the condemnation 
of lands for a private corporation, not only must the purpose be one 
in which the public has an interest, but the state must have a voice 
in the manner in which the public may avail itself of that use. In 
Gilmore v. Lime Point, 18 Cal. 229, a public use is defined to be a 
use which concerns the whole community as distinguished from a 
particular individual. The use which the public is to have in such 
property must be fixed and definite. The general public must have 
a right to a certain definite use of the private property on terms and 
for charges fixed by law, and the owner of the property must be com- 
pelled by law to permit the general public to enjoy it. It will not 
suffice if the general prosperity of the community is promoted by 
the taking of private property from the owner and transferring its 
title and control to a corporation, to be used by such corporation as 
its private property uncontrolled by law, as to its use; in other 
words, the use is private so long as the land is to remain under 
private ownership and control and no right to its use or to direct its 
management is conferred upon the public." 

Eandolph on Eminent Domain, sec. 55, lays down the broad 
doctrine that manufacturing companies cannot condemn land for 
their purposes. 

Lewis on Eminent Domain, sec. 165, in discussing the meaning of 
the term "public use," and referring to the provision usually in- 
serted in state constitutions on the subject, says : " 'Public use' 
means the same as use by the public, and this it seems to us is the 
construction the words should receive in the constitutional provision 
in question. The reasons which incline us to this view are : First, 
that it accords with the primary and more commonly understood 
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meaning of the words ; second, it accords with the general practice 
in regard to taking private property for public use when the phrase 
was first brought into use in the earlier constitutions; third, it is 
the only view which gives the words any force as a limitation or 
renders them capable of any definite and practical application." 
In a note to this text it is said: "The test whether a use is public 
or not is whether a public trust is imposed upon the property, 
whether the public has a legal right to the use, which cannot be 
gainsaid or denied or withdrawn by the owner — citing Farmers 
Market Co. v. Philadelphia R. R. Co., 10 Pa. Co. Ct. 25 and a num- 
ber of other authorities. 

"Strictly speaking, private property can only be said to have been 
taken for public uses when it has been so appropriated that the 
public have certain well-defined rights to that use secured, as the 
right to use the public highway, the public ferry, the railroad, and 
the like. But when it is so appropriated that the public have no 
right to its use secured, it is difficult to perceive how such an appro- 
priation can be denominated a public use." Jordan v. Woodward, 
40 Me. 317. 

To the effect that the power of eminent domain to condemn a 
site for a manufacturing plant or for a railroad track to facilitate 
such a business undertaking, or for a plant some distance from its 
line to generate electricity to operate an electrical railway, or for 
an elevator to be used in buying, selling or storing grain, cannot be 
conferred upon individuals or a corporation incorporated for no 
public purpose and charged with no public duties, are the cases of 
Garbutt Term. Co. v. Ga. & A. Ry. (Ga. 1900), 36 S. E. 942; In re 
Rhode Island Sub. Ry. Co. (E. I.) 52, L. E. A. 879; Chicago etc. 
R. Co. v. State Bd. of Transp., 50 Neb. 399, 69 N. W. 955 ; Mo. 
Pac. Ry. Co. v. Nebraska, 164 U. S. 403. In those cases it was held 
that such a taking of private property would be for a purely private 
purpose. 

In his work on Constitutional Limitations, 654, Judge Cooley 
says : "The public use implies a possession, occupation and enjoy- 
ment of the land by the public at large, or by public agencies ; and 
the due protection to the rights of private property will preclude 
the government from seizing it in the hands of the owner and 
turning it over to another on vague grounds of public benefit to 
spring from a more profitable use to which the latter may devote it." 

In the view that we take of the case at bar, it is wholly unneces- 
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sary to consider the question whether or not the proposed taking of 
the property of defendants in error is in violation of the fourteenth 
amendment of the Constitution of the United States, providing 
that private property cannot be taken for any purpose without due 
process of law, since, if the proposed taking is for a private and not 
a public use, it is clearly in violation of our State Constitution. 

It is urged upon us that although the charter in question does 
not command the performance of the company's public duties, since 
it is "a public service corporation," the right of public control 
arises from the grant of the franchise of eminent domain, and 
when the company undertakes to devote its property and its pro- 
ducts to the public use, it becomes subject to public regulations. 
This proposition is unquestionably sound and sustained by the 
authorities cited — Munn v. The People of III. 94 U. S. 113 ; Budd v 
N. Y. 143 U. S. 538 • Brass v. N. Dakota (153 U. S. 391), 38 L. ed. 
757, to which many others may be added; but this does not meet 
the difficulty in this case. The mere recognition of the corporation 
in its charter as an "Internal Improvement Company" does not 
make it so, and bring it within the operation of the general laws of 
the state governing such companies and controlling their operations. 
The difficulty with the charter is that the purpose for which the 
property is authorized to be taken by the right of eminent domain 
in this instance does not clearly appear to be for a public use or a 
public purpose. On the contrary, the grounds of public benefit 
upon which the taking is proposed are vague, and the use which 
the public is to have of the property, or how the public is to be 
benefited by the use of it by the company, is by no means fixed and 
definite. Not only is the public benefit to spring from the use to 
which the company proposes to devote the property vague, in- 
definite, and uncertain, but, under the plain language of the charter, 
the public use of the property or any use of it by the public may be 
gainsaid or denied or withdrawn by the company at its will, since 
it is authorized to use, not only a part, but the entire product of the 
work or works it proposes to establish, for its own use or benefit. 
In such a case the private benefit too clearly dominates the public 
interest to find constitutional authority for the exercise of the 
power of eminent domain, and is the equivalent of taking of private 
property for a private use, against the will of the owner, which can- 
not be done in any case. 

The difficulties confronting plaintiff in error in this particular 
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cannot be obviated by invoking the general laws of the state specify- 
ing and regulating the public duties and obligations of Internal 
Improvement Companies. These statutes, contained in chapter 51 
of the Code, impose no duty upon such a company that can be made 
to apply to this corporation in its manufacturing operations, to 
say nothing of the other uses to which it may, under its charter, 
put the land and water rights sought to be acquired by condemna- 
tion. We do not mean to say, however, that under no conditions 
can the right of eminent domain be conferred by the legislature in 
furtherance of the establishment of plants for the generation of 
electric power or other power, light or heat, where public necessity 
requires it, and the public use or benefit is apparent and safely 
guarded. To meet industrial progress, new conditions, and the 
ever increasing necessities of society, the courts have gone very far 
in sustaining legislation conferring the franchise of eminent 
domain, and it is not necessary for us, in this case, if we were so 
inclined, to question the soundness of the policy sustained in those 
decisions. 

We are of opinion that the judgment complained of here is right, 
and it is, therefore, affirmed. Affirmed. 



Davis v. Davis and Others.* 

Supreme Court of Appeals: At Eichmond. 

February 5, 1903. 

1. Homestead — Payment of debts by heir — Rights of widow. Where a husband 

has set apart a homestead and died owing debts, his surviving widow — there 
being no infants — is entitled to hold the homestead during her life, or 
widowhood, and cannot be deprived thereof by the payment of the hus- 
band's debts by his heirs. Her status is fixed by the death of the husband 
owing debts and a homestead claimed in his life time. 

2. Tax Sale — Waiver of rights as purchaser — Claims of heirs and creditors. The 

State or a city may waive its claim as a purchaser of land sold for delinquent 
taxes upon payment of the sum due for taxes, and permit the heirs or 
creditors of the former owner to assert their rights to the property in sub- 
ordination to the amount so due. 

Appeal from a decree of the Corporation Court of the city of 
Lynchburg, pronounced June 15, 1901, in a suit in chancery, where- 

* Reported by M. P. Burks, State Reporter. 



